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U.S. Customs Service 


Treasury Decision 


19 CFR Part 101 
(T.D. 85-22) 


Changes to the Customs Service Field Organization: Columbia- 
Snake; Boise, Idaho; Colorado Springs, Colorado 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations by 
creating a new Customs district to be known as the Columbia- 
Snake Customs district. Boise, Idaho, is being designated as a port 
of entry for this new district, other pre-existing ports of entry 
which fall within the geographic boundaries of the new district 
retain their port designation. Also, Colorado Springs, Colorado, is 
being designated as a Customs station within the Great Falls, Mon- 
tana, Customs district. These actions are taken pursuant to the 
Trade and Tariff Act of 1984, and as a continuation of Customs na- 
tionwide effort to obtain more efficient use of its personnel, facili- 
ties and resources, and to provide better service to carriers, import- 
ers and the public. 


EFFECTIVE DATE: February 5, 1985. 


FOR FURTHER INFORMATION CONTACT: Richard Coleman, 
Office of Inspection and Control, U.S. Customs Service, 1301 Consti- 
tution Avenue NW., Washington, D.C. 20229 (202-566-8157). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The Customs Service has primary responsibility for: (1) collecting 
revenue (including Customs duties, excise taxes, fees and penalties) 
due on imported merchandise; (2) processing persons, cargo, bag- 
gage, and mail entering the U.S. from foreign countries; (3) enforc- 
ing import and export prohibitions to protect the general welfare 
and security of the U.S. and (4) collecting international trade statis- 
tics. To facilitate the execution of these duties, Customs has an or- 
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ganizational structure consisting of regions, divided into districts, 
ports of entry within districts, and ports supervising stations. 

From time to time, the Customs field organization must be 
amended to respond to changing demands of the importing/export- 
ing community or to Congressional intent. The Trade and Tariff 
Act of 1984 (Pub. L. 98-573), signed by the President on October 30, 
1984, is such an instance when the organizational structure of Cus- 
toms must be realigned. Accordingly, these amendments create a 
new Customs district, port of entry, and station. 


COLUMBIA-SNAKE CusTOMs DISTRICT 


Pursuant to § 238 of the Trade and Tariff Act of 1984 (Pub. L. 
98-573), a new Customs district to be known as the Columbia- 
Snake Customs district is being established. The district headquar- 
ters will be at Portland, Oregon, and the geographical boundaries 
of the district are as follows: the State of Oregon; that part of the 
State of Idaho below 47° latitude; the State of Washington, counties 
of Adams, Asotin, Benton, Clark, Columbia, Cowlitz, Franklin, Gar- 
field, Klickitat, Skamania, Wahkiakum, Walla Walla and Whitman 
and that area of Pacific County, State of Washington, south of a 
line that would be in effect if the northern boundary of Wahkia- 
kum County were extended westward to the Pacific Ocean. The 
ports of entry for the Columbia-Snake Customs district are those 
ports of entry that existed within the above described territories as 
of October 30, 1984, the day of enactment of Pub. L. 98-573, with 
the addition of Boise, Idaho, as an additional port of entry for the 
new district. 


Boise, IDAHO, Port or ENTRY 


Customs ports of entry are places (seaports, airports, or land 
border ports) designated by the Secretary of the Treasury where 
Customs officers or employees are assigned to accept entries of 
merchandise, clear passengers, collect duties and enforce the vari- 
ous provisions of Customs and related laws. 

Pursuant to § 238 of the Trade and Tariff Act of 1984 (Pub. L. 
98-573), Boise, Idaho, is being designated as a port of entry within 
the Columbia-Snake Customs district. The description is as follows: 

The port limits for Boise generally include the city limits, within 
the county of Ada, from the NW corner of Section 27, Township 4 
N, Range 1 E (the intersection of Cloverdale Road and Chinden 
Boulevard), easterly along the section lines to the NE corner of Sec- 
tion 25, Township 4 N, Range 2 E, then southerly along the section 
lines to the SE corner of Section 1, Township 2 N, Range 2 E (the 
intersection of Holcomb Road and Coumbia Road), then westerly on 
Columbia Road along the section lines to the SW corner of Section 
3, Township 2 N, Range 1 E (the intersection of Columbia Road and 
Cloverdale Road), then northerly on Cloverdale Road along the sec- 
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tion lines to the NW corner of Section 27, Township 4 N, Range 1 E 
(the intersection of Cloverdale Road and Chinden Boulevard). 


CoLoraDo SprInGs, CoLorapo, Customs STATION 


Customs stations are places other than ports of entry where Cus- 
toms officers or employees are placed for the purpose of entering 
and clearing vessels and other carriers, accepting entries of mer- 
chandise, examining baggage, collecting duties, and enforcing the 
various provisions of Customs and related laws. Stations may be es- 
tablished or terminated by the Commissioner of Customs. 

The significant difference between ports of entry and stations is 
that, at stations, the Federal Government is reimbursed for: 

(1) The salaries and expenses of its officers or employees for serv- 
ices rendered in connection with the entry or clearance of vessels; 
and 

(2) Except as otherwise provided by the Customs Regulations, the 
expenses (including any per diem allowed in lieu of subsistence), 
but not the salaries of its officers or employees, for services ren- 
dered in connection with the entry or delivery of merchandise. 

Customs stations are established under the authority of section 1, 
37 Stat. 434, section 301, 80 Stat. 379; 5 U.S.C. 301, 19 U.S.C. 1. 

This document further amends the Customs Regulations by des- 
ignating Colorado Springs, Colorado, as a Customs station. This is 
not a designation pursuant to Pub. L. 98-573, but is being done as 
part of Customs continuing efforts to obtain more efficient use of 
its personnel, facilities and resources, and to provide better service 
to carriers, importers and the public. 

The Customs station at Colorado Springs, Colorado, comes under 
the jurisdiction of the Great Falls, Montana, Customs district and 
will be supervised by the Denver, Colorado, port of entry. The geo- 
graphical limits are as follows: 

The area, within the county of El Paso, within the following 
boundaries: Beginning at a point one mile west of the intersection 
of Woodmen Road and Interstate Highway #25, easterly along 
Woodmen Road to its intersection with Marksheffel Road, then 
southerly along Marksheffel Road to its terminus at the northeast 
corner of the Peterson Air Force Base boundary, then following the 
eastern boundary of Peterson AFB southerly to its intersection 
with Drennan Road, then easterly 2% miles, then southerly 2 
miles, then westerly 2% miles, then northerly 2 miles to Drennan 
Road, then westerly on Drennan Road to a point one mile west of 
its intersection with Interstate Highway #25, then northerly along 
a point one mile west of Interstate Highway #25 to its intersection 
with Woodmen Road. 


List oF SuBJECTs IN 19 CFR Part 101 


Customs duties and inspection, Imports, Exports, Organization 
and functions (Government agencies). 
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AMENDMENTS TO THE REGULATIONS 


To reflect the establishment of the new district, port, and station, 
it is necessary to amend §§ 101.3 and 101.4, Customs Regulations 
(19 CFR 101.3, 101.4), which list the Customs regions, districts, 
ports and stations. 


PART 101—GENERAL PROVISIONS 


§ 101.3 Customs regions, districts and ports. 

Section 101.3(b) is amended in the following manner: 

1. In the part of the table describing the North Central Region, 
the “Area” column directly opposite “Great Falls, Mont.,” is re- 
vised to read, “The States of Montana, Wyoming, Colorado, Utah, 
and that part of Idaho above 47° latitude.” 

2. Also in the North Central Region, the following is added in the 
appropriate columns just below “Great Falls, Mont.” 


“That part of the State of 
Idaho below 47° latitude” 


of district list- 
ing under Pacific Region)” 


3. In the part of the table describing the Pacific Region, the 
“Area” column directly opposite “Portland, Oreg.” is revised to 
read “The State of Oregon, the State of Washington counties of 
Adams, Asotin, Benton, Clark, Columbia, Cowlitz, Franklin, Gar- 
field, Klickitat, Skamania, Wahkiakum, Walla Walla, and Whit- 
man, and that part of Pacific County, south of a line that would be 
in effect if the northern boundary of Wahkiakum County were ex- 
tended westward to the Pacific Ocean.” 

4. Also in the Pacific Region, the following is added in the appro- 
priate column to correspond the new area description of “Portland 


Ports of Entry 


“COLUMBIA-SNAKE CUSTOMS DISTRICT, PORTLAND, OREG., As- 
toria (including territory described in T.D. 73-338). Coos Bay, vee 
(E.0. 4094, Oct. 28 1924; E.0. 5193, au 1929; E.O. 5445, ee 16, 
1930; E.O. 9533, Mar, 23, : 3173). Longview (including 
territory described in T.C. 73-338). Newport, Oreg. ( remainder of 
district listing under North Central Region.)” 


5. Also in the Pacific Region, the “Area” column directly oppo- 
site “Seattle, Wash.,” is revised to read, “The State of Washington 
except for the counties of Adams, Asotin, Benton, Clark, Columbia, 
Cowlitz, Franklin, Garfield, Klickitat, Skamania, Wahkiakum, 
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Walla Walla, and Whitman, and that part of Pacific County south 
of a line that would be in effect if the northern boundary of Wah- 
kiakum County were extended westward to the Pacific Ocean.” 
§101.4 Entry and clearance of vessels at Customs stations. 


Section 101.4(c) is amended by inserting the following in the ap- 
propriate columns between “Great Falls, Mont.” and “Pembina, N. 
Dak.” 


Customs stations Port of entry having supervision 
“Colorado Springs, Colo.” “Denver, Colo.” 


Notice, Pustic COMMENT, AND DELAYED EFFECTIVE DATE 


Because the amendments relating to the Columbia-Snake district 
and the Boise, Idaho, port of entry merely comply with provisions 
of the Trade and Tariff Act of 1984, Pub. L. 98-573, notice, public 
comment, and a delayed effective date are not required. The 
amendment relating to Colorado Springs, Colorado, is a change in 


agency organization and pursuant to 5 U.S.C. 553(b\B), notice and 
public comment are unnecessary. Also, because this amendment 
updates the Customs Regulations to reflect Customs current field 
organization, pursuant to 5 U.S.C. 553(d\(3), a delayed effective date 
is not required. 


EXECUTIVE ORDER 12291 


Because these actions relate to the organization of the Customs 
Service, they are not regulations or rules subject to Excutive Order 
12291. 


REGULATORY FLExiBILiry ACT 


These amendments are not subject to the provisions of Pub. L. 
96-354, the Regulatory Flexibility Act (5 U.S.C. 601-612), because 
publication of a notice of proposed rulemaking is not required by 
the Administrative Procedure Act (5 U.S.C. 551 et seg.), or any 
other law. 


DRAFTING INFORMATION 


The principal author of this document was John E. Doyle, Regu- 
lations Control Branch, Office of Regulations and Rulings, U‘S. 
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Customs Service. However, personnel from other Customs offices 
participated in its development. 
WILLIAM VON Raas, 
Commissioner of Customs. 
Approved: January 17, 1985. 
Epwarp T. STEVENSON, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, February 5, 1985 (50 FR 4973)] 





U.S. Customs Service 


General Notices 


Application for Recordation of Trade Name: “Crissair Inc.” 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of Application for Recordation of Trade Name. 


SUMMARY: Application has been filed pursuant to section 133.12, 
Customs Regulations (19 CFR 133.12), for the recordation under 
section 42 of the Act of July 5, 1946, as amended (15 U.S.C. 1124), of 
the trade name “CRISSAIR INC.” used by Crissair Inc., a corpora- 
tion organized under the laws of the State of California, located at 
38905 Tenth Street East, Palmdale, California 93550. 

The application states that the trade name is used for the follow- 
ing merchandise manufactured in the United States: hydraulic, 
fuel, and pneumatic system components (such as valves and actu- 
ators) for both military and civilian aircraft and helicopters. 

Before final action is taken on the application, consideration will 
be given to any person in opposition to the recordation of this trade 
name. Notice of the action taken on the application for recordation 
of this trade name will be published in the Federal Register. 

DATE: Comments must be received on or before (60 days from date 
of publication). 

ADDRESS: Written comments should be addressed to the Commis- 
sioner of Customs, Attention: Entry, Licensing and Restricted Mer- 
chandise Branch, 1301 Constitution Avenue NW., Room 2417, 
Washington, D.C. 20229. 

FOR FURTHER INFORMATION CONTACT: Harriet Lane, Entry, 
Licensing and Restricted Merchandise Branch, 1301 Constitution 
Avenue NW., Washington, D.C. 20229 (202-566-5765). 

DATED: January 30, 1985. 

Epwarp T. Ross!, 
Acting Director, Entry Procedures and Penalties Division. 


[Published in the Federal Register, February 11, 1985 (50 FR 5629)] 
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19 CFR Part 134 


Country of ——. ws of Imported Nuts, Coffee Beans and 
imilar Agricultural Products 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed change in country of origin marking; 
solicitation of comments. 


SUMMARY: Customs has previously ruled that nuts, coffee beans 
and similar agricultural products which are imported raw, then 
processed in the U.S. by roasting, may subsequently be marked and 
marketed as products of the U.S. 

Customs has been requested to rescind these rulings on the basis 
that the roasting process does not result in a substantial transfor- 
mation of an agricultural product which has otherwise attained the 
character in which it will be sold to consumers prior to importa- 
tion. Specifically, it has been called to Customs attention that pis- 
tachio nuts which are grown in Iran are being imported into the 
U.S. in raw form, and are then roasted in the U.S. Subsequently, 
these roasted nuts are being sold under brand names which imply 
that they are products of California. Based on the information cur- 
rently available, Customs is considering whether the previous rul- 
ings are correct, and if the roasting of nuts, coffee beans and simi- 
lar agricultural products, without more, results in a substantial 
transformation. 

Because a change in the country of origin of these agricultural 
products may be of interest to a significant number of domestic 
parties, this notice invites public comments for consideration before 
any change is made. 


DATE: Comments must be received on or before April 12, 1985. 


ADDRESS: Written comments (preferably in triplicate) may be ad- 
dressed to, and inspected at the Regulations Control Branch, Room 
2426, U.S. Customs Service, 1301 Constitution Avenue-NW., Wash- 
ington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: 

Tom Lindmeier, Entry Procedures and Penalties Division, U.S. 
Customs Service, 1301 Constitution Avenue NW., Washington, D.C. 
20229 (202-566-5765). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 
1304), provides that all articles of foreign origin, or their contain- 
ers, imported into the U.S. shall be legibly and conspicuously 
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marked to indicate the English name of the country of origin to an 
ultimate purchaser in the U.S., unless specifically exempted. Part 
134, Customs Regulations (19 CFR Part 134), sets forth the country 
of origin marking requirements of 19 U.S.C. 1304. The purpose of 
these requirements is to make consumers aware of the country of 
origin of articles so that they can choose between buying domestic 
or foreign articles. Section 134.1(b), Customs Regulations (19 CFR 
134.1), defines “country of origin” as “the country of manufacture, 
production or growth of any article of foreign origin entering the 
U.S.”. Generally, an article which is not wholly the growth or man- 
ufacture of a particular country will be considered to be the prod- 
uct of the country in which it last underwent a substantial trans- 
formation prior to acquiring its form as imported. A substantial 
transformation has traditionally been defined as a change which 
results in a new and different article of commerce with a new 
name, character, or use. Although trade usage and opinion is im- 
portant in making this determination, Customs policy is that a sub- 
stantial transformation will not be deemed to have occurred, with 
a change in country of origin, as a result of insignificant processing 
operations. To hold otherwise would thwart the purposes for which 
country of origin determinations must be made, and would be in- 
consistent with Customs understanding of recent court decisions. 

Customs previous rulings on the significance of the roasting proc- 
ess used by importers of nuts, coffee beans and similar agricultural 
products when these products enter the U.S. have been questioned 
by domestic producers of pistachio nuts. In ruling #724350, dated 
June 4, 1984, and ruling #726412, dated September 25, 1984, the 
issue before Customs was whether the process of roasting imported 
raw pistachio nuts effected a substantial transformation of these 
goods into a new and different article of commerce. Customs held 
that the roasting was, in fact, a substantial transformation. These 
rulings were based on a previous Customs ruling involving the 
roasting of imported raw coffee beans (#722980, dated October 17, 
1983). 

Customs has been requested to rescind these rulings on the basis 
that the roasting of these products does not result in a substantial 
transformation, both because it does not result in a new and differ- 
ent article of commerce with a new name, character, or use; and 
because roasting is not a significant or complex processing oper- 
ation. Therefore, the U.S. is not the correct country of origin and 
as a result, these agricultural products should not be sold to con- 
sumers as U.S. products. If Customs concludes that the roasting of 
such products does not result in a substantial transformation, the 
containers of such products must be marked to indicate the coun- 
try of origin of the products in accordance with Part 134, Customs 
Regulations (19 CFR Part 134). In view of the concern of the domes- 
tic agricultural producers, Customs has determined that a review 
of the above rulings is warranted. 
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AUTHORITY 


Because any change in country of origin marking is important to 
domestic producers as well as importers, Customs is giving interest- 
ed parties notice and an opportunity to comment in accordance 
with § 177.10(cX2), Customs Regulations (19 CFR 177.10(cX2)). 


CoMMENTS 


Consideration will be given to any written comments timely sub- 
mitted to the Regulations Control Branch at the address provided 
below. Comments submitted will be available for public inspection 
in accordance with the Freedom of Information Act (5 U.S.C. 552) 
and §1.6, Treasury Department Regulations (31 CFR 1.6), and 
§ 103.11(b), Customs Regulations (19 CFR 103.11(b)), on regular busi- 
ness days between the hours of 9:00 a.m. and 4:30 p.m. at the Regu- 
lations Control Branch, Room 2426, Customs Headquarters, 1301 
Constitution Avenue NW., Washington, D.C. 20229. 


DRAFTING INFORMATION 


The principal author of this document was Glen E. Vereb, Regu- 
lations Control Branch, Office of Regulations and Rulings, U'S. 
Customs Service. However, personnel from other Customs offices 
participated in its development. 

WILLIAM VON Raas, 


Commissioner of Customs. 


Approved: January 28, 1985. 
Epwarp T. STEVENSON, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, February 11, 1985 (50 FR 5629)] 





U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 101 


Proposed Customs Regulations Amendment Relating to the 
Customs Service Field Organization—Chicago, Illinois 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regu- 
lations to change the Customs field organization by slightly extend- 
ing the geographical limits of the port of Chicago, Illinois. The pro- 
posed change is being made as part of Customs continuing program 
to obtain more efficient use of its personnel, facilities, and re- 
sources, and to provide better service to carriers, importers, and 
the public. 


DATE: Comments must be received on or before April 12, 1985. 


ADDRESS: Comments (preferably in triplicate) may be addressed 
to the Commissioner of Customs, Attention: Regulations Control 
Branch, U.S. Customs Service, 1301 Constitution Avenue NW., 
Room 2426, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Richard Coleman, 
Office of Inspection and Control, U.S. Customs Service, 1301 Consti- 
tution Avenue NW., Washington, D.C. 20229 (202-566-8157). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


As part of a continuing program to obtain more efficient use of 
its personnel, facilities, and resources, and to provide better service 
to carriers, importers, and the public, Customs proposes to amend 
§ 101.3, Customs Regulations (19 CFR 101.3), by slightly extending 
and redefining the geographical limits of Chicago, Illinois. 

In the list of Customs regions, districts, and ports of entry set 
forth in § 101.3(b), Customs Regulations (19 CFR 101.3(b)), the port 
of Chicago, Illinois, is listed in the Chicago, Illinois, Customs Dis- 
trict in the North Central Region. Customs has determined that 
the Chicago port limits could be extended eastward without incur- 

11 


466-220 0 - 85 - 2 





12 CUSTOMS BULLETIN AND DECISIONS, VOL. 19, NO. 8, FEBRUARY 20, 1985 


ring any increase in workload and without necessitating additional 
staffing 


Prior to this proposal, T.D. 71-121, published in the Federal Reg- 
ister on May 11, 1971 (86 FR 8666), set forth the current geographi- 
cal limits of the port of Chicago to include the following territory: 

Beginning at the point where the northern limits of Cook 
County, Illinois, intersect Lake Michigan, thence westerly along 
the Cook County-Lake County Line to the point where State High- 
way Fifty-Three (53) intersects this Line, thence in a southerly di- 
rection along State Highway Fifty-Three (53) to the point where 
this highway intersects the Dupage County-Will County Line, 
thence in a general easterly and southerly direction along the 
northern and eastern limits of Will County, Illinois, to the point 
where the Will County-Cook County Line intersects the Illinois-In- 
diana State Line, thence northerly along the Illinois-Indiana State 
Line to the point near Dyer, Indiana, where U.S. Route Thirty (30) 
intersects this Line, thence easterly along U.S. Route Thirty (30) to 
a point where this highway and Indiana State Highway Forty-Nine 
(49) intersect, thence in a northerly direction along Indiana State 
Highway Forty-Nine (49) to the place where this highway meets 
Lake Michigan. 

It is proposed to expand the existing port limits by slightly ex- 
tending the eastern boundary to include Interstate 80 from its 
intersection with Indiana Route 49 to its intersection with Indiana 
Highway 421 in La Porte County, Indiana. 

If the proposed change is adopted, the list of Customs regions, 
districts, and ports of entry in § 101.3(b), Customs Regulations, will 
be amended accordingly. 


COMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to Customs. Comments submit- 
ted will be available for public inspection in accordance with the 
Freedom of Information Act (5 U.S.C. 552) and § 1.6, Treasury De- 
partment Regulations (31 CFR 1.6), and § 103.11(b), on regular busi- 
ness days between the hours of 9:00 a.m. and 4:30 p.m. at the Regu- 
lations Control Branch, U.S. Customs Service, 1301 Constitution 
Avenue NW., Room 2426, Washington, D.C. 20229. 


AUTHORITY 


This change is proposed under the authority vested in the Presi- 
dent by section 1 of the Act of August 1, 1914, 38 Stat. 623, as 
amended (19 U.S.C. 2), and delegated to the Secretary of the Treas- 
ury by Executive Order No. 10289, September 17, 1951 (8 CFR 
1949-1953 Comp. Ch. II) and pursuant to authority provided by 
Treasury Department Order No. 101-5 (47 FR 2449). 
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List or SusBsects In 19 CFR Part 101 
Customs duties and inspection, Imports, Organization. 


REGULATORY FLExipitity AcT 


The provisions of the Regulatory Flexibility Act relating to an 
initial and final regulatory flexibility analysis (5 U.S.C. 603, 604) 
are not applicable to this proposal. Customs routinely establishes, 
expands, and consolidates Customs ports of entry throughout the 
United States to accommodate the volume of Customs-related activ- 
ity in various parts of the country. Although this change may have 
a limited effect upon some small entities in the Chicago, Illinois 
area, it is not expected to be significant because the extension of 
the limits of Customs ports of entry in other locations has not had 
a significant economic impact upon a substantial number of small 
entities to the extent contemplated by the Regulatory Flexibility 
Act. Accordingly, is is certified under the provisions of section 3 of 
the Regulatory Flexibility Act (5 U.S.C. 605(b)) that the amend- 
ment, if adopted, will not have a significant economic impact on a 
substantial number of small entities. 


EXEcUTIVE OrpDER 12291 


Because the proposed amendment relates to the organization of 
the Customs Service, pursuant to section 1(a\(3) of E.O. 12291 this 
proposal is not subject to the Executive Order. 


DRAFTING INFORMATION 


The principal author of this document was Glen E. Vereb, Regu- 
lations Control Branch, Office of Regulations and Rulings, Customs 
Headquarters. However, personnel from other Customs Offices par- 
ticipated in its development. 

WILLIAM VON RaAAs, 
Commissioner of Customs. 


Approved: January 23, 1985. 
JOHN M. WALKER, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, February 11, 1985 (50 FR 5628)] 








U.S. Court of Appeals for the 
Federal Circuit 


CoNsUMER Propucts Drtvision, SCM CorporRATION, APPELLANT, 
THe UNITED STATES, PARTY-IN-INTEREST, v. SILVER REED AMER- 
IcA, INC. AND SILVER SEIKO, LTD., APPELLEES. 


(Appeal No. 84-1118) 
(Decided: January 28, 1985) 


Terence P. Stewart, Stewart and Stewart, of Washington, D.C., argued for appel- 
lant. With him on the brief were Eugene L. Stewart, James R. Cannon, Jr., and 
Mary E. Tuck. 

Ronald M. Wisla, Stewart and Stewart, of Washington, D.C., was on the brief for 
appellant. 

Edwin Silverstone, of New York, New York, of counsel. 

Robert E. Walton, of New Canaan, Connecticut, of counsel. 

Velta A. Melnbrencis, Department of Justice, of Washington, D.C., argued for the 
United States, party-in-interest. With her on the brief were Richard K. Willard, 
Acting Assistant Attorney General and David M. Cohen, Director. 

Christopher Dunn and Noel Hemmendinger, Wald, Harkrader & Ross, of Washing- 
ton, D.C., argued for appellees. With them on the brief was William J. Clinton. 


Appealed from: U.S. Court of International Trade. 

Judge BERNARD NEWMAN. 

Before Ricu, Davis and Nirs, Circuit Judges. 

Nies, Circuit Judge. 

This appeal arises from the February 1, 1984 decision of the U.S. 
Court of International Trade ' and concerns administration of the 
antidumping law, 19 U.S.C. § 1673 et seg. Upon holding invalid a 
portion of the regulations implementing the statute, namely, the 
“ESP offset cap” contained in 19 CFR § 353.15(c), the court certified 
the question for immediate appeal. Our jurisdiction is found at 28 
U.S.C. § 1292(d)(1). We conclude that the regulation is valid. 


I 


Under the antidumping provisions of the Tariff Act of 1930, as 
amended by the Trade Agreements Act of 1979, 19 U.S.C. § 1673 et 
seq., if foreign merchandise is sold or is likely to be sold in the 
United States at less than its fair value, subjecting a U.S. industry 
to material injury or a threat of material injury, an antidumping 


‘Reported at 581 F. Supp. 1290 (Ct. Int’! Trade 1984). 
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duty shall be imposed on such merchandise. The amount of the 
duty is to equal “the amount by which the foreign market value 
exceeds the United States price for the merchandise” (i.e., “the 
dumping margin”). The statute provides for several alternative 
bases from which to calculate the foreign market value and the 
US. price. To these base figures, certain cost adjustments are made 
to derive values that can reasonably be compared in order to deter- 
mine whether dumping has occurred and the amount of the duty to 
be imposed, if any. 

The present case concerns an antidumping order, published May 
9, 1980,? against portable electric typewriters (PET’s) from Japan. 
Silver Seiko and its U.S. subsidiary, Silver Reed America (collec- 
tively “Silver Seiko”), are subject to the order. In determining the 
foreign market value of Silver Seiko’s goods, the price at which 
such goods were sold in Japan was used in accordance with 19 
U.S.C. § 1677b(aX1XB). From this figure, Silver Seiko has been al- 
lowed to deduct all direct expenses of sale, e.g., expenses which 
vary with the quantity sold, such as commissions. The dispute con- 
cerns other deductions from that price. In particular, Silver Seiko 
successfully challenged a limitation which is established by regula- 
tion, 19 C.F.R. § 353.15(c), on the amount which may be deducted 
from its market price in Japan for indirect costs of sales in Japan, 
e.g., overhead. Any increase in deductions from the foreign market 
value, of course, reduces the dumping margin. 

The U.S. price to which the foreign market value has been com- 
pared in this case is based on the “exporter’s sale price” (ESP), that 
is, the price at which Silver Seiko’s U.S. subsidiary, Silver Reed, 
sells in the United States (19 U.S.C. § 1677a(c)). From ESP, pursu- 
ant to 19 U.S.C. § 1677a(e\(2), all expenses of PET sales in the US., 
both direct and indirect, have been deducted to arrive at the U.S. 
price used for comparison purposes. Obviously, deductions from 
ESP increase the dumping margin. 

The regulation in issue, 19 C.F.R. § 353.15(c), limits the amount 
of indirect costs which may be deducted on the foreign side of the 
equation to the amount deducted from the U.S. price, when such 
price is based on ESP. This limitation is denominated as the “ESP 
offset cap.” The sole question presented for review is whether this 
cap, set by the regulation, is valid. 

The regulation in question, 19 C.F.R. § 353.15, which was promul- 
gated in 1976, provides: 

§ 353.15. Differences in circumstances of sale. 


(a) In general. In comparing the United States price with the 
sales, or other criteria applicable, on which a determination of 
foreign market value is to be based, reasonable allowances will 
be made for bona fide differences in the circumstances of the 
sales compared to the extent that it is established to the satis- 


745 Fed. Reg. 30618 (1980). 
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faction of the Secretary that the amount of any price differen- 
tial is wholly or partly due to such differences. Differences in 
circumstances of sale for which such allowances will be made 
are limited, in general, to those circumstances which bear a 
direct. relationship to the sales which are under consideration. 

(b) Examples. Examples of differences in circumstances of 
sale for which reasonable allowances generally will be made 
are those involving differences in credit terms, guarantees, 
warranties, technical assistance, servicing, and assumption by 
a seller of a purchaser’s advertising or other selling costs. Rea- 
sonable allowances also generally will be made for differences 

_ in commissions. Allowances generally will not be made for dif- 
ferences in advertising and other selling costs of a seller, 
unless such costs are attributable to a later sale of the mer- 
chandise by a purchaser. 

(c) Special rule. Notwithstanding the criteria for adjustments 
for differences in circumstances of sale set forth in paragraphs 
(a) and (b) of this section, reasonable allowances for other sell- 
ing expenses generally will be made in cases where a reasona- 
ble allowance is made for commissions in one of the markets 
under consideration and no commission is paid in the other 
market under consideration, the amount of such allowance 
being limited to the actual other selling expenses incurred in 
the one market, or the total amount of the commission allowed 
in such other market, whichever is less. In making compari- 
sons using exporter’s sales price, reasonable allowance will be 
made for all actual selling expenses incurred in the home 
market up to the amount of the selling expenses incurred in the 
United States market. [Emphasis added.] 

(d) Determination of allowances. In determining the amount 
of the reasonable allowances for any differences in circum- 
stances of sale, the Secretary will be guided primarily by the 
cost of such differences to the seller, but, where appropriate, 
he may also consider the effect of such differences upon the 
market value of the merchandise. 

The last sentence of (c) above is the basis for the deduction of 
actual indirect selling expenses incurred in the home market (the 
ESP offset). and sets the limitation for deduction of such expenses 
(the ESP offset cap). 


II 


This case is a sequel to Brother Industries, Ltd. v. United States, 
3 Ct. Int’] Trade 125, 540 F. Supp. 1341 (1982), aff'd sub nom. Smith 
Corona Group, Consumer Products Division, SCM Corporation v. 
United States, 713 F.2d 1568 (Fed. Cir. 1983) cert. denied, 104 S. 
Ct.1274 (1984). 

In the prior appeal involving the same May 9, 1980 order, appel- 
lant SCM was the challenger rather than the defender of 19 C.F.R. 
§ 353.15(c). SCM urged that the regulation was an invalid exercise 
of the Secretary of Commerce’s authority in favor of foreign inter- 
ests, arguing that under the statute no deduction at all was to be 
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allowed from the foreign market price for indirect selling costs in 
the foreign market. This court, however, held that the promulga- 
tion of § 353.15(c) was a “proper and reasonable exercise of the Sec- 
retary’s authority to administer the statute fairly.” Smith-Corona, 
713 F.2d at 1579. 

In reaching that conclusion, the court’s analysis began with the 
statute, 19 U.S.C. § 1677a, which provides two different bases for 
the comparison U.S. price, dependent upon the relationship be- 
tween the exporter and importer: (1) purchase price (i.e., price paid 
to foreign exporter by unrelated U.S. importer) and (2) “exporter’s 
sales price” (ESP) (i.e., price paid by U.S. customer to U.S. importer 
where U.S. importer is related to foreign exporter). The court inter- 
preted the statute as requiring that adjustments due to differences 
in circumstances of sale bear a direct relationship to the sales 
under consideration * except when ESP is the basis for the U:S. 
price, in which case the statute specifies an additional deduction 
for all other selling expenses, that is, indirect expenses as well. 

Perceiving that use of a U.S. price based on ESP, with its addi- 
tional deductions, thereby skewed the calculations in favor of a 
higher dumping margin, the administering authority promulgated 
19 C.F.R. § 353.15(c) to afford an equivalent adjustment to foreign 
market value. This court held that the deduction, although not spe- 
cifically authorized by the statute, was valid since it was an at- 
tempt to achieve one of the goals of the statute, a fair comparison 
between foreign and domestic market prices or values. 

The issue now before us is whether the regulation goes far 
enough. Silver Seiko argued below that “fairness” dictates that for- 
eign indirect costs be limited only to the same types of costs al- 
lowed to be taken against the U.S. price, rather than to a dollar 
amount. The Court of International Trade agreed and held the reg- 
ulation to be an “arbitrary” exercise of the discretion of the admin- 
istering authority. 


Ill 


Silver Seiko’s position is that: the ESP offset cap prevents proper 
adjustment for “differences in circumstances of sale” as required 
by 19 U.S.C. § 1677b(aX(4\(B); frustrates the fundamental goal of the 
antidumping law by preventing a fair comparison of prices in the 
U.S. and Japanese markets; and lacks any rational basis since it 
represents an arbitrary restriction adopted solely as an administra- 
tive compromise. 

SCM and the Government counter that: 19 U.S.C. § 1677b(a)(4)\(B) 
has long been interpreted as limited to directly related selling ex- 
penses, which accords with Congressional intent, and thus, no de- 


3 Silver Seiko points out that the prior decision states that the statute expressly limits deductions to direct 
sales expenses, whereas the express limitation can only be found in the regulations. The government counters 
that the court was interpreting the statute, which admittedly does not contain the words “direct relationship” 
or equivalent. The result is the same, and we adopt the government’s position in this opinion. 
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duction for indirect expenses is required by that section; the deduc- 
tion allowed under the ESP offset cap corrects the amount of the 
distortion of the dumping margin caused by the additional statuto- 
ry deduction against ESP and, thus, is not an arbitrary limitation; 
and, finally, the ESP offset cap facilitates administration. 

The Court of International Trade concluded that the cap was in- 
valid because it did not “comport with the underlying statutory ob- 
jective of an efficient and fair comparison of prices in two mar- 
kets.” We do not see that the court based its decision on a require- 
ment mandated by 19 U.S.C. § 1677b(aX(4B), which had been urged 
by Silver Seiko. Rather, the court relied on its perception of what 
was required simply to make the comparison fair. 


IV 


The basis for Silver Seiko’s argument that the statute requires 
deduction of all expenses of sale (direct and indirect) is the lan- 
guage of 19 U.S.C. § 1677b(aX(4\(B): 


(4) Other adjustments.—In determining foreign market 
value, if it is established to the satisfaction of the administer- 
ing authority that the amount of any differences between the 
United States price and the foreign market value (or that the 
fact that the United States price is the same as the foreign 
market value) is wholly or partly due to— 

(A) the fact that the wholesale quantities, in which such or 
similar merchandise is sold or, in the absence of sales, of- 
fered for sale, for exportation to, or in the principal markets 
of, the United States, as appropriate, in the ordinary course 
of trade, are less or are greater than the wholesale quanti- 
ties in which such or similar merchandise is sold or, in the 
absence of sales, offered for sale, in the principal markets of 
the country of exportation in the ordinary course of trade for 
home consumption (or, if not so sold for home consumption, 
then for exportation to countries other than the United 
States); 

(B) other differences in circumstances of sales; 

* * * * * * * 


then due allowance shall be made therefor. [Emphasis added.] 

Silver Seiko argues that the only restriction contemplated by (B) 
above is proof of the difference, not whether the difference relates 
to direct or indirect costs. 

Appellants, on the other hand, point out that from 1960 to 1976 
the implementing regulations permitted deductions only for those 
expenses which had a “direct relationship” to the sales under con- 
sideration. In 1960, the regulations were changed as a consequence 
of the unsatisfactory administrative experience in attempting to 
enforce the statute. Foreign producers had claimed indirect ex- 
penses deductions under the rubric of “differences in circumstances 
of sale” to the point where price disparity routinely disappeared. 


466-220 0 - 85 --3 
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As observed by then Deputy Assistant Secretary of the Treasury, 
J. P. Hendrick: 


In connection with selling nee they [the foreign produc- 
ers] were claiming deductions for salesmen’s salaries, for rent 
of office space the salesmen re or for depreciation on 
buildings or portions of buildings devoted to their use, and for 
any other portions of their general expenses—salaries, mainte- 
nance, overhead, and so forth—which could be considered part 
of the sales, as distinguished from the production effort. The 
resultant home market price calculations were claimed by 
them to be reduced to a point where initial apparent dispari- 
ties again and again would, if the claims were allowed, com- 
pletely disappear. Given sufficient imagination, lawyers and 
accountants can produce surprising results! 


* * * * * * * 


It was these considerations which gave rise to the revisions 
in the regulations under the Antidumping Act published on 
July 5, 1960. 

Hendrick, The United States Antidumping Act, 58 Am. J. of Int'l L. 
914, 922-23 (1964). 

The only statement by Congress brought to our attention con- 
cerning the restriction of 19 U.S.C. § 1677b(a)(4\B) to directly relat- 
ed selling expenses is the following: 


Regulations will establish groups of adjustments based on 
types of adjustments currently recognized, that is, differences 
in circumstances of sale (e.g., credit terms, warranties, differ- 
ences in the level of trade, and assumption by a seller of a pur- 
chaser’s advertising or selling costs and commissions), quanti- 
ties sold, and differences in the merchandise compared. 

Such adjustments to the price of similar merchandise sold in 
the exporter’s home market or third country markets are ap- 
propriate in determining FMV. However, if adjustments are 
improperly made, the result may be an unjustifiable reduction 
in or elimination of the dumping margin. Therefore, the Com- 
mittee intends that adjustments should be permitted if they are 
— identifiable, quantifiable, and directly related to the 
sales under consideration and if there is clear and reasonable 
evidence of their existence and amount. [Emphasis added.] 

H.R. Report No. 96-317, 96th Cong., 1st Sess. 77 (1979). 

The above quotation indicates to us not merely legislative 
acquiesence, but affirmative approval of what was, even in 1979, a 
longstanding practice of limiting deductions for differences in cir- 
cumstances of sale to direct expenses, i.e., expenses of the type in- 
dentified above. According to the Government, and acknowledged 
by appellees, the only exception to the practice had been when ESP 
was used as the U.S. price, in which case indirect expenses were 
allowed to be deducted from the U.S. price and from foreign 
market price as well, to the extent of the U.S. indirect expenses. 
These adjustments were first a matter of practice, then set forth in 
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regulations in 1976, and finally in 1979 codified into the statute in 
part and continued in the regulations., 

In view of these considerations, we conclude that the Secretary is 
not required by 19 U.S.C. § 1677b(aX4(B) to make an adjustment 
for indirect selling expenses. Rather, as concluded in Smith-Corona, 
the basis for the deduction of any such expenses in calculating for- 
eign market value is simply to counterbalance the unfairness re- 
sulting from adjustments to ESP which are now required specifical- 
ly by 19 U.S.C. § 1677a(e). 

The issue before us comes down then to a question of whether 
the regulation establishing the ESP offset cap is a reasonable exer- 
cise of the Secretary’s discretion. 

As this court recently stated in Melamine Chemicals, Inc. v. 
United States, 732 F.2d 924, 928 (Fed. Cir. 1984): 


When the issue is the validity of a regulation issued under a 
statute an.agency is charged with administering, it is well es- 
tablished that the agency’s construction of the statute is enti- 
tled to great weight. Zenith Radio Corp. v. United States, 437 
U.S. 443 (1978); Udall v. Tallman, 380 U.S. 1 (1964); Selman v. 
United States, 498 F.2d 1354, 1356 (Ct. Cl.] 1974). Similarly, 
agency regulations are to be sustained unless unreasonable 
and plainly inconsistent with the statute, and are to be held 
valid unless weighty reasons require otherwise. . . [Citations 
omitted.] 

In determining whether a regulation is reasonable, we must give 
considerable deference to the expertise of the agency, i.e., the 
“masters of the subject.” National Muffler Dealers Association v. 
United States, 440 U.S. 472, 477 (1977). 

With respect to the “master” of antidumping law, i.e., now the 
Secretary of Commerce, this court stated in Smith-Corona, 713 F.2d 
at 1571: 


The Tariff Act of 1930, as amended by the Trade Agreements 
Act of 1979, establishes an intricate framework for the imposi- 
tion of antidumping duties in appropriate circumstances. The 
number of factors involved, complicated by the difficulty in 
quantification of these factors and the foreign policy repercus- 
sions of a dumping determination, makes the enforcement of 
the antidumping law a difficult and supremely delicate endeav- 
or. The Secretary of Commerce * * * has been entrusted with 
responsibility for implementing the antidumping law. The sec- 
retary has broad discretion in executing the law. 

Further, it is a cardinal principle that the Secretary’s interpreta- 
tion of the statute need not be the only reasonable interpretation 
or the one which the court views as the most reasonable. See, e.g., 
Fulman v. United States, 434 U.S. 528, 534-36 (1978) (regulation 
which had a “reasonable basis” in the statutory history upheld, 
even though taxpayer’s challenge had “logical force”). See also 
United States v. Correll, 389 U.S. 299, 307 (1967) (“[I]f found to ‘im- 
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plement the Congressional mandate in some reasonable manner,’ 
[regulation] must be upheld.’’). 

Silver Seiko finds support for its position that the cap is unfair 
in the following statements of this court in the Smith-Corona opin- 
ion: 

One of the goals of the statute is to guarantee that the ad- 
ministering authority makes the fair value comparison on a 
fair basis—com apples with apples. The offset appears to 
generate two fair value com ns, apples with apples (pur- 
chase price) and oranges with oranges (exporter’s sales price). 
The difference between United States price generated from 
purchase price and from exporter’s sales price was created by 
the statute. Were it not for the exporter’s sales price offset, 
comparisons based on purchase price would be fair, yet com- 

ns based on exporter’s sales price would be skewed in 
avor of a higher dumping margin. We do not believe that the 
statute requires the Secretary to compare both apples and or- 
anges with only a — Rather, it expressly requires a fair 
comparison. The offset in an attempt to achieve such a compar- 
ison. 
The proper adjustment under the above rationale, per Silver Seiko, 
is to allow deduction of all indirect selling costs in Japan from the 
foreign market value, just as all indirect selling costs are deducted 
from the U.S. price (when based on ESP). Only then, according to 
the argument, will oranges be compared with oranges; only then 
will the law operate against unfair competition as intended, rather 
than create an unfair trade barrier. 

SCM and the Government also find support for their contrary po- 
sition in Smith-Corona. Repeatedly, the decision emphasizes the 
broad discretion granted to the Secretary in administering the anti- 
dumping law. Here, the Secretary perceived an unfairness in the 
literal application of the statute and undertook to remedy the situ- 
ation. The Secretary also perceived that the unfairness was correct- 
ed by the ESP offset and offset cap provisions of 19 C.F.R. 
§ 353.15(c). 

We find no arbitrariness in limiting the adjustment for indirect 
selling expenses allowed against the Japanese market price to the 
amount of such expenses in the United States. The decision to do 
no more than nullify the amount by which the price comparison 
would have been skewed in favor of a higher dumping margin is 
not irrational. Indeed, any greater allowance could distort the com- 
putations in favor of foreign manufacturers. 

Further, the cap does aid in efficient administration and assists 
the agency in meeting the exigencies of time and staff limitations. 
m ~~ in the legislative history of the Trade Agreements Act of 
1979: 


A mae objective of this revision of the * * * law is to 


reduce the length of an investigation. Long investigations serve 
no purpose. They delay relief for domestic industries. They pro- 





U.S. COURT OF APPEALS FOR THE FEDERAL CIRCUIT 23 


long the period of uncertainty, inherent during an investiga- 
tion, ean business decisions by importers difficult if not im- 
possible. 


S. Rep. 249, 96th Cong., Ist Sess. 49 (1979). 


The ESP offset cap undoubtedly furthers this valid goal. In accord- 
ance with the ESP offset cap, Commerce need only be convinced 
that valid expenses meet or exceed the level of the cap. In a very 
practical sense, the extent of scrutiny is reduced. The result is a 
more efficient and expedited administrative process. 

Under the limited standard of judicial review applicable to this 
case, the regulation must be upheld since it is not in conflict with 
the statute and, further, is supported or a rational basis. 


Conclusion 


Our review of the overall statutory purpose of 19 U.S.C. § 1673 et 
seg. convinces us that the promulgation of the ESP offset cap in 19 
C.F.R. § 353.15(c) is a fair and reasonable exercise of administrative 
authority. Accordingly, we reverse the ruling of the U.S. Court of 
International Trade on the certified question presented and 
remand for further proceedings consistent herewith. 


REVERSED AND REMANDED 


Noss Co., APPELLANT, v. UNITED STATES, APPELLEE, 


(Appeal No. 84-1255) 


(Decided: January 30, 1985) 


Mark D. Crames, Sandler & Travis, P.C., of Miami, Florida, argued for appellant. 

Kenneth N. Wolf, Department of Justice, of New York, New York, argued for ap- 
pellee. With him on the brief were Richard K. Willard, Acting Assistant Attorney 
General, David M. Cohen, Director and Joseph I. Liebman, Attorney in Charge 
International Trade Field Office. 


Appealed from: U.S. Court of International Trade. 

Judge CARMAN. 

Before BALDwin, Kasuiwa, and Situ, Circuit Judges. 

BALDWIN, Circuit Judge. . 

This is an appeal from a judgment of the United States Court of 
International Trade holding that certain imported centrifugal 
cleaning machines called Radiclones were properly classified under 
item 661.95 of the Tariff Schedules of the United States. We affirm. 


OPINION 


The judgment appealed from is affirmed on the basis of the opin- 
ion filed by the Court of International Trade. Noss Co. v. United 
States, 588 F. Supp. 1408 (Ct. Int’] Trade 1984). 


AFFIRMED 
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Toyota Moror Sates, U.S.A., INc., APPELLANT, v. THE UNITED 
STATES, APPELLEE 


(Appeal No. 84-1326) 
(Decided: February 1, 1985) 


William Brashares, Cladouhos and Brashares, of Washington, D.C., argued for ap- 
ee eee Cladouhos, Paul M. Laurenza and 
Mari-Anne Pisarri, of counsel. 

Joseph S. Kaplan & John B. Pellegrini, Baskin & Steingut, P.C., of New York, 
New York, of counsel. 

William A. Plourde, Jr. and David A. Laufer, of Torrence, California, of counsel. 

Saul Davis, Department of Justice, of New York, New York, argued for appellee. 
With him on the brief were Richard K. Willard, Acting Assistant Attorney General, 
David M. Cohen, Director, Joseph I. Liebman, Attorney in Charge International 
Trade Field Office, and Michael P. Maxwell. 


a from: U.S. Court of International Trade. 

Judge MALETz 

Before BALDWIN, Kasuiwa and Nis, Circuit Judges. 

Niks, Circuit Judge. 

This is an appeal from a judgment of the United States Court of 
International Trade sustaining the classification of certain cab 
chassis, imported from Japan from January 1980 to July 1981, 
jal item 692.02 of the Tariff Schedules of the United States 

US). 

The issues on appeal were thoroughly treated in the trial court’s 
opinion reported at 7 CIT ___., 585 F. Supp. 649 (1984). Contrary to 
appellant’s argument, Daisy-Heddon, Div. Victor Comptometer 
Corp. v. United States, 600 F. 2d 799 (CCPA 1979) is the most perti- 
nent precedent and leads us also to conclude that the articles in 
question fall within the scope of item 692.02 (TSUS) as unfinished 
automobile trucks and not within either item 692.20 (TSUS) as 
automobile truck chassis or item 692.10 (TSUS) as other automobile 
trucks. Accordingly, we affirm on the basis of Senior Judge Ma- 
letz’s opinion. 


AFFIRMED 
ERRATA 


Appeal No. 84-1261. 

Textron, Inc., et al. v. U.S. International Trade Commis- 
sion, et al. 

Decided: January 24, 1985. 


Please make the following corrections: 

Page 20, last full paragraph, second word—should be “de- 
termination,” instead of “determinations.” 

Page 10, full paragraph following quotation, in three sepa- 
rate instances—line 4, line 11 and last line, change “Peter- 
son”’ to “Petersen”. 
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ALSTHOM ATLANTIQUE AND COGENEL, INC., PLAINTIFFS, v. UNITED 
STATES, DEFENDANT, AND WESTINGHOUSE ELECTRIC CORP., INTER- 
VENOR 


(Court No. 82-4-00474) 


Before Rao, Judge. 


OPINION AND ORDER 


Donohue and Donohue (Joseph Donohue and John M. Peterson on the brief) for 
the plaintiffs. 

Richard K. Willard, Acting Assistant Attorney General, David M. Cohen. Direc- 
tor, Commercial Litigation Branch, Civil Division (J. Kevin Horgan on the brief and 
at the argument) for the defendant. 

Steptoe & Johnson (Richard O. Cunningham, Valerie A. Slater and Kevin Brosch 
on the brief) for Intervenor. 


(Decided January 24, 1985) 


Rao, Judge: This civil action involves shunt reactors manufac- 
tured in France by plaintiff, Alsthom Atlantique. The facts under- 
lying the issues involved date back to March 11, 1970 when interve- 
nor, Westinghouse Electric Corp. (Westinghouse), an American 
manufacturer of electrical equipment, petitioned the Treasury De- 
partment (Treasury) (which then had jurisdiction over antidumping 
determinations) to investigate whether large power transformers 
from France were being sold in this country at less than fair value 
(LTFV). 

Treasury sent out questionnaires to the manufacturers of large 
power transformers in France, including Alsthom Atlantique. On 
June 9, 1971 the Notice of Antidumping Proceeding was amended 
“to make it clear that the notice applies to all types of transform- 
ers rated 10,000 KVA or above * * * including but not limited to 
shunt reactors * * *” (A.R. 375). 

Treasury had already received some responses to its question- 
naires on large power transformers and it is not clear whether it 
resubmitted questionnaires with specific reference to shunt reac- 
tors. As a matter of fact, no shunt reactors were imported into the 

26 
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United States from France during the period of investigation and 
no specific finding was made as to whether shunt reactors, other 
than as included within the class or kind of large power transform- 
ers, were being sold at LTFV. The matter was referred to the 
United States Tariff Commission (now the International Trade 
Commission) (Commission) for a determination of whether an 
American industry was being injured or was likely to be injured by 
the articles of merchandise enumerated in the petition and a posi- 
tive response was given by the Commission. The final antidumping 
duty order issued by Treasury as to “the class or kind of large 
power transformers” did not refer to shunt reactors specifically 
and established a dumping margin of 24 per cent. T.D. 72-160. 

On January 2, 1980 responsibility for the administration of the 
antidumping provisions of the Tariff Act of 1930, as amended, was 
transferred from Treasury to the Department of Commerce (Com- 
merce). The International Trade Administration (ITA) of Com- 
merce undertook an annual administrative review of T.D. 72-160, 
pursuant to 19 U.S.C. §1675 (hereinafter “section 751”). This 
review covered the period of October 1, 1972 to June 30, 1980 and 
the administrative record reflects that a hearing was held at which 
all the parties presented their views. 

As a result of its review the ITA concluded that shunt reactors 
were within the “class or kind” of merchandise covered by Treas- 
ury’s dumping determination and that the scope of Treasury’s 
dumping finding could not be changed during a section 751 admin- 
istrative review. Because the ITA lacked specific information re- 
garding Alsthom Atlantique’s home market prices, it decided to 
postpone appraisement of shipments imported during the review 
period and directed that the 24 per cent cash deposit be continued 
on all shipments of large power transformers and shunt reactors 
until the publication of the finai results of the next annual review. 

It is plaintiff's position that the ITA erred in both its determina- 
tions as a matter of law, and that its conclusions are not supported 
by substantial evidence in the administrative record. 

There is no question as to the timeliness of this civil action. How- 
ever, defendant does challenge the method employed by plaintiffs 
in bringing the 24 per cent dumping margin into issue. It is defend- 
ant’s position that this margin, imposed by Treasury on large 
power transformers, including shunt reactors, can only be raised 
after a protest filed against the assessment of dumping duties when 
merchandise subject to the order is imported, under the statutory 
provisions in effect before the Trade Agreements Act of 1979 
changed the procedure to obtain review of dumping determina- 
tions. Since no shunt reactors have been entered, no protests filed 
and denied as to this margin, defendant posits that the Court is 
without juridiction in this case. 

It is plaintiff's position that it is contesting Commerce’s section 
751 review of T.D. 72-160, particularly as it purports to apply to 
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shunt reactors, and not the underlying Treasury determinations, 
and this Court agrees with this position. See Diversified Products 
Corp. v. United States (Stewart-Warner Corp., Intervenor), ___ CIT 
—__, Slip Op. 83-96 (September 27, 1983). 

The question for this Court, then, is whether the ITA did in fact 
reach a conclusion that shunt reactors are to continue to be cov- 
ered under T.D. 72-106, whether this decision was within the scope 
of its authority under the statute and whether this decision was 
supported by substantial evidence. 

The administrative record of the hearing conducted by the ITA 
reflects that the ITA considered whether it could amend the scope 
of the underlying Treasury decision. The transcript of the adminis- 
trative hearing shows that Mr. Leonard M. Shambon, who conduct- 
ed the hearing for the ITA, considered the scope of the Treasury 
decision: 

Well, I don’t think we were focusing necessarily on what the 
ITC decided, but instead on what Treasury decided in placing 
the order on the books. And Treasury clearly said large power 
transformers; they, in the not too distant past before that 
order, had amended the investigation and explicitly listed what 
it perceived to be a large power transformer. 

And we have no hint that Treasury, in placing the order, 
after investigating and finding no shipments of French shunt 
reactors, decided to carve out that merchandise. So, we are left 
with the supposition that Treasury, despite the fact that there 
were no shipments of French shunt reactors, fully intended to 
nese French shunt reactors when it placed the thing on the 

And so they may have made a wrong decision, but they 
made a decision. Now, my power under 751 is to investigate 
shipments of merchandise subject to an order, and the only au- 
thority I have is under 751(b), I think, to measure situations of 
ee dealing with the merchandise subject 

e order. 


* * * * * cd * 


So, it is, first, a question of jurisdiction. If, in fact, I do have 
the jurisdiction to reexamine the wisdom of the Treasury deci- 
sion, then I have to face the issue of whether or not I see any- 
thing wrong in what Treasury did. (A.R. 305-307). 


Mr. Shambon even inquired as to whether the issue of no ship- 
ments of French shunt reactors was discussed in the briefs or at 
the hearing prior to the issuance of Treasury’s order (A.R. 310). 

Thus, it is clear from the transcript of the hearing held with ref- 
erence to the §751 review that the question was raised as to the 
authority of the Commerce Department to modify an order of the 
Treasury Department, and that this question was answered in the 
negative by the ITA. The ITA did not reach the issue of whether 
the original Treasury decision was erroneous in that it included 
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shunt reactors in the same dumping duty order with large power 
transformers. 

The Court finds that the ITA’s conclusion in this matter was in 
error. Although the scope of the annual review permissible under 
§ 751 was not defined by Congress, the legislative history of the Act 
indicates that the Commerce Department can review whether sales 
at less than fair value exist: 


In addition the authority could review, upon request, a deter- 
mination tha’ * less-than-fair value sales exists (sic). U.S. 
Senate Report No. 96-249, p. 80. 


Additionally, it is noted that the responsibility for administering 
the antidumping laws was transferred from Treasury to Commerce 
on January 2, 1980, more than five years ago. To require plaintiff 
to seek review of an antidumping duty order from an agency which 
has not been involved in this activity for more than five years, 
which no longer employs the personnel with expertise in this area 
and no longer has the facilities to conduct reviews or investiga- 
tions, would not be in the interest of justice. The ITA, on the other 
hand, does employ such experts in this field and has a Congression- 
al mandate to make annual reviews of antidumping duty orders. 
To hold that the ITA would be forced to follow an erroneous Treas- 
ury order until it was changed by Treasury would frustrate rather 
than further Congressional intent in transferring authority in anti- 
dumping matters to Commerce. 

It is also to be noted that it is the underlying less-than-fair value 
determination which creates the difficulty in this case. The ITC, in 
the original dumping investigation, found less-than-fair value sales 
of shunt reactors from France even though there had been no ex- 
ports from France to the United States of shunt reactors during 
the period of investigation. Even if defendant and intervenor were 
correct in their position that the Treasury decision could not be re- 
viewed by Commerce, the legislative history relied upon, supra, in- 
dicates that Congress intended that the less-than-fair value deter- 
mination underlying the Treasury order could be reviewed by Com- 
merce. 

In Diversified Products Corp. v. United States (Stewart-Warner 
Corp., Intervenor), ___ CIT ___, Slip Op. 83-96 (September 27, 
1983), Judge Maletz coi concluded th: that the ITA has the authority to 
review a pre-Trade Agreements Act dumping finding for the pur- 
pose of ascertaining its scope: 

[TJhe ITA, not the Customs Service, is responsible for clarify- 
ing, where necessary, the scope of dumping findings and anti- 
dumping duty orders. 


The Court further stated: 
[I]t is equally clear that the ITA is in no way obligated to 


follow nor is it bound by the classification determination of 
Customs when it does clarify the scope of a dumping finding. 
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It is thus clear that this case must be remanded to the ITA for a 
determination by it as to whether shunt reactors are within the 
class or kind of merchandise encompassed by large power trans- 
formers. 

Plaintiff has adduced much evidence, both before the ITA in its 
presentation in conjunction with the section 751 review and in its 
briefs in this action, that shunt reactors are not, commercially, of 
the same class or kind of merchandise as large power transformers 
and Westinghouse has adduced a similarly impressive argument 
that they are of the same class or kind. 

While the classification of merchandise under the Tariff Sched- 
ules of the United States (TSUS) is not binding on the ITA in its 
class or kind determination (see Royal Business Machines v. United 
States, 1 CIT 80, 507 F. Supp. 1007 (1980), the Court directs the at- 
tention of the ITA to the holding of our appeals court, the United 
States Court of Appeals for the Federal Circuit, in Asea, Inc. v. 
United States, 748 F.2d 676, November 21, 1984, in which classifica- 
tion of shunt reactors under item 682.60, TSUS, as “inductors” was 
upheld. 

This case is remanded to the ITA for a redetermination of its 
annual review of T.D. 72-160 in a manner consistent with the deci- 
sion herein. 


(Slip Op. 85-11) 


MICHELIN TIRE CORPORATION, PLAINTIFF, v. THE UNITED STATES, 
DEFENDANT 


(Court No. 75-9-02467) 
Before Watson, Judge. 


ORDER AND JUDGMENT 


Upon the basis of the parties’ Submission on Agreed Statement 
of Facts filed pursuant to Rule 58.1 and joint motion to vacate 
prior decisions, orders and judgments and all the other papers and 
proceedings herein, it is hereby 

Ordered, adjudged and decreed, that: 

1. All prior decisions, orders and judgments entered in this case 
are vacated as moot. This affects the decisions reported in 81 Cust. 
Ct. 151, C.R.D. 78-10, 453 F. Supp. 897; 81 Cust. Ct. 157; 82 Cust. Ct. 
308, 469 F. Supp. 270, 2 C.LT. 148; 4 C.LT. 252 and 6 C.LT. __., 
(Slip Op. 83-136). 

2. All liquidated duties have been paid, and the protest(s) and 
summons(es) were filed within the time provided by law. 

3. The subject merchandise consists of Michelin x-radial steel 
belted tires. 
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4. The subject merchandise was assessed with countervailing 
duties. 

5. The entries identified on Schedule A hereto shall be reliquidat- 
ed by the appropriate Customs Service Official (Officials) to the 
extent necessary to effectuate the agreed upon rates of countervail- 
ing duties and any excess duty payments shall be refunded to 
plaintiff. 

6. The agreed upon rates of countervailing duties are as follows: 


year of entry or withdrawal from 
warehouse for consumption 


7. The parties shall bear their own costs. 
8. This action is dismissed with prejudice to the parties’ right to 
litigate any or all of the issues raised in this case 


(Slip Op. 85-12) 


SAMSUNG ELECTRICAL Co., LTD., ET AL., PLAINTIFFS, v. UNITED 
STATES, DEFENDANT, ZENITH ELECTRONICS CORPORATION, INTERVE- 
NOR 


(Court No. 84-06-00732) 
BeroreE Watson, Judge. 


ORDER 


Ordinarily the Court is relatively unconcerned about extensions 
of time to which the parties consent, or to which there is no objec- 
tion filed. 

Here however the request for extension arouses a certain uneasi- 
ness. The government is asking for approximately seven more 
months to file the administrative record relevant to this judicial 
review. This follows an extension of approximately four months. 

If this is to become a pattern it will threaten the orderly and 
meaningful judicial review of these actions and frustrate the ex- 
plicit legislative intent that these matters receive expedited judi- 
cial review. 

With this cautionary thought in mind the Court accepts the gov- 
ernment’s representation that extraordinary difficulties exist in as- 
sembling this particular record and require this unusually long ex- 
tension. The Court is also somewhat influenced by the govern- 
ment’s indication that there is a possbility that the results of the 
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first administrative review may lead to the voluntary dismissal of 
this action. 

For these reasons, it is hereby 

Ordered that defendants’ motion is Granted, and it is further 

Ordered that the time within which the International Trade Ad- 
ministration may file the administrative record is extended to and 
including July 31, 1985. 
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this action. 
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ministration may file the administrative record is extended to and 
including July 31, 1985. 
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